Questions and Answers on;
RESIDENTIAL
SUBDIVISIONS AND
PLANNED COMMUNITIES

As North Carolina becomes an increasingly
urban state, more and more people are purchasing
homes and lots in residential subdivisions and
planned communities. In these subdivisions and
communities, there is usually a homeowners
association that may be responsible for maintaining
the common areas of the development and the
enforcement of “restrictive covenants.” Many
purchasers seek residential subdivisions and planned
communities with restrictive covenants (sometimes
referred to as “restrictions”) because they believe
the covenants will help assure consistency in the
neighborhood and the preservation of propetty
value. Restrictive covenants may address everything
from whether single or multi-family housing is
permitted to the type, size and color of construction.

This publication is intended as an introduction
to issues affecting residential subdivisions and
planned communities (other than condominiums)
that are subject to restrictive covenants. (For
information on condominium ownership and
townhouse properties, see the Commission
publication, Questions and Answers on: Condos &

Townhouses, or contact your attorney.)

Homeowners Associations

Q: What is a Homeowners Association (“HOA”)?

A: Tt is an association of owners, typically in a
residential subdivision or planned community, whose
properties are subject to restrictive covenants limiting
their use. The association may be responsible for
the maintenance and control of the common areas in
the development and enforcement of the restrictive
covenants.
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(Q: Do I have to join the association?
A: Tt depends on whether it is “voluntary” or

“mandatory.” Membership in an association is typically

mandatory if the restrictive covenants are recorded in
a property’s chain of title. But some neighborhoods
have less formal voluntary associations, generally with
less power than mandatory associations. Regardless
of whether it is mandatory or voluntary, if you are a
member of the association, typically you will have a
voice in its operation.

(Q: Do I have to pay association dues?

A: T your association is voluntary, then any payments
necessary to maintain membership are also voluntary.
However, if membership in the association is

mandatory, you must pay all lawful assessments,
dues or charges.

(QQ: Is there any limit on what an ownet has to pay to
the association?

A: Not so long as the dues, charges and/or
assessments are lawfully imposed in accordance with
procedures established by the restrictive covenants.
Sometimes, when assessments are for substantial
undertakings (road maintenance, utility services,
building maintenance, etc.) they can be costly;
therefore, prospective purchasers should consider the
amount of any current or pending dues, charges and
assessments and the financial health of the association
when determining whether they can afford the
property. If an existing owner believes an association
has improperly imposed a charge of some kind, only
a court can determine whether it is lawful.

(Q: Whatis the developer’s role in a mandatory
association? Must it pay dues, charges and
assessments?

A: Under North Carolina law, the developer of any
real estate project is the owner of all unsold lots or
units in the project. As long as the developer owns

a majority of them, it controls the votes and therefore
the association itself. The developer (or its successors)
may have the power to amend the covenants and
restrictions so long as it acts in accordance with

the legal documents creating the association. The
developer has a fiduciary obligation to act in good
faith, in accord with law, and in the best interest

of the association. /[Note: Residential developments
created on or after January 1, 1999 are covered by the
North Carolina Planned Community Act if they have
more than 20 lots or units and a covenant in their
chain of title requiring owners to pay the expenses for

common property. The Act covers creation, alteration
and management of planned communities. Smaller
Drojects created after that date and older properties
that meet the definition of a planned community may,
under certain circumstances, be brought under the
Act so long as they have covenants requiring payment
of common expenses.]

(Q: What happens if an owner (ot the developer) fails
to pay funds claimed by the association including
assessments, fines, fees or other charges?

A: The association must use the rights granted

in the restrictive covenants to collect them. In
developments subject to the Planned Community
Act, liens and foreclosures of the owner’s property
are permitted.
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(Q: Whatis the role of local government in HOA
administration?

A: Generally, residential subdivisions and
planned communities must be approved by a city
or county zoning authority, depending upon the
location of the property. When subdivision approval
is required, and preliminary plat approval has been
obtained, a developer may then offer lots for sale and
enter into contracts so long as the contracts:

(1) incorporate a copy of the preliminary plat
and obligate the owner to deliver a copy of the

recorded plat to the buyer before closing;

(2) plainly and conspicuously notify the
buyer that final subdivision approval has not been
obtained, that the city or county may not grant
approval, that changes between the preliminary and
final plat are possible and that the contract can be
terminated without the buyer being in breach if the
final plat is materially different from the preliminary
plat;

(3) provide that even if the final approved plat
is not materially different from the preliminary
plat, the buyer may not be required to close eatlier
than five days after delivery of a copy of the final
recorded plat; and

(4) provide that if the final approved plat is
materially different from the preliminary plat, the
buyer may not be required to close any earlier than
15 days after the delivery of the final recorded plat,
and during that 15-day period, may terminate the
contract and receive a refund of the earnest money
or prepaid purchase price, without breach or further
obligation.

Typically, after plat approval and inspection of
construction, the local government has no further
role in administering the homeowner association
except to assure compliance with local ordinances
or state laws (for example, a Health Department
permit for a swimming pool operation).

(Q: Are associations and persons who manage them
required to be licensed?
A Not unless they engage in acts classified as real
estate brokerage (sales or rental of real estate for
others) or time share development. If they do, they
must be licensed by the North Carolina Real Estate
Commission and act in accordance with Commission
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